IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

GEORGE WILLIAMS, MEGAN ALLEN,

KEVIN DOYLE, LORI GOODWIN,

ADAM TEICHNER, BRIAN ENGLAND,
MARTHA BAKER, MAGALIE VANCOL PENA,
ROLANDO TABARES, ALLEN JONES,

and JUAN BASO, individually and

on behalf of all other individuals similarly situated,

Plaintiffs,

JOHN PARK; RANDALL HAIRE;

CHARLES E. BROOKFIELD, LODGE #86;

LIUNA, Local 517; FRATERNAL ORDER

OF POLICE; BRETT SANDLIN; RODNEY DURBIN;
the GOVERNMENT SUPERVISORS ASSOCIATION
OF FLORIDA, OFFICE AND PROFESSIONAL
EMPLOYEES INTERNATIONAL UNION, LOCAL 100;
GREGORY L. BLACKMAN; the FLORIDA NURSES
ASSOCIATION; DEBORAH HOGAN; INTERNATIONAL
UNION OF POLICE ASSOCIATIONS, AFL-CIO;
JASON CANON; JOSEPH PADUANO; GARY PENNY;
STEVEN HELMER; MICHAEL AGOSTINIS;
FREDRICK McCRONE; and MARK TARVER,;

Intervenors/Plaintiffs,
Vs.

RICK SCOTT, JEFF ATWATER, and

PAM BONDI, in their capacities as

the STATE BOARD OF ADMINISTRATION,
JEFF ATWATER, as Chief Financial Officer
of Florida, and JOHN P. MILES, Secretary

of the Department of Management Services and
Administrator of the Florida Retirement

System,

Defendants.
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PLAINTIFFS’ NOTICE OF SUPPLEMENTAL AUTHORITY




Plaintiffs and Intervening Plaintiffs Park and Haire give notice of filing the decision of
Barnes v. Arizona sz‘é Ret. Sys., No. CV 2011-011638 (Super. Ct. Az. filed Feb. 1, 2012)
(attached). This case interprets a constitutional provision similar to section 121.011(3)(d),
Florida Statutes. The court concludes that the provision confers upon public employees
contractual rights to retirement system benefits, and that a new law increasing employees’
contribution rates is an unconstitutional impairment of these contractual rights as to employees

who were members of the plan before the new law went into effect.



Respectfully submitted,

.

RONALD GMEYER

On Behalf Of:

RONALD G. MEYER

Florida Bar No. 0148248

Email: rmeyer@meyerbrookslaw.com
JENNIFER S. BLOHM

Florida Bar No. 0106290

Email: jblohm@meyerbrookslaw.com
LYNN C. HEARN

Florida Bar No. 123633

Email: lhearn@meyerbrookslaw.com

Meyer, Brooks, Demma and Blohm, P.A.

131 North Gadsden Street
Post Office Box 1547 (32302)
Tallahassee, FL 32301

(850) 878-5212

(850) 656-6750 facsimile

PAMELA L. COOPER

General Counsel

Florida Bar No. 0302546

Email: pam.cooper@floridaea.org
Florida Education Association
300 East Park Avenue
Tallahassee, FL. 32301

(850) 224-7818

(850) 884-0447 facsimile

ALICE O’BRIEN

General Counsel

Email: aobrien@nea.org
National Education Association
1201 16™ Street, NW
Washington, D.C. 20036

(202) 822-7035

(202) 822-7033 facsimile

Attorneys for Plaintiffs

(%)

/

G. HALNQHNSON

G. HAL JOHNSON
Florida Bar No. 200141
Email: hal@flpba.org

300 East Brevard Street
Tallahassee, Florida 32301
(850) 222-3329

(850) 561-8898 facsimile

Attorney for Plaintiff Intervenors
John Park and Randall Haire



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy has been provided by United States Postal Service

and by electronic mail on this é %.aay of February, 2012 to:

Jonathan G. Rose

David R. Godofsky

Alston & Bird LLP

950 F Street, N.W.

Washington, DC 20004
jonathan.rose@alston.com
david.godofsky@alston.com

H. Douglas Hinson (pro hac vice)
Alston & Bird LLP

1201 West Peachtree Street

Atlanta, Georgia 30309
doug.hinson@alston.com

Counsel for Defendants Rick Scott,

Jeff Atwater, and Pam Bondi as the State
Board of Administration, and John P. Miles

Blaine Winship

Timothy D. Osterhaus

Office of the Attorney General

PL-01, The Capitol

Tallahassee, Florida 32399-1050
blaine.winship@myfloridalegal.com
Counsel for Defendants Rick Scott,

Jeff Atwater, and Pam Bondi as the State
Board of Administration, and John P. Miles

Richard A. Sicking

1313 Ponce de Leon Blvd., #300
Coral Gables, Florida 33134
sickingpa@aol.com

Counsel for Plaintiff Intervenor
Brett Sandlin

Gary D. Wilson

Jill S. Schwartz

Jill S. Schwartz & Associates, PA

180 North Park Avenue, Suite 200
Winter Park, FL. 32789-7401
gwilson@schwartzlawfirm.net
Counsel for Plaintiff Intervenors
Charles E. Brookfield, Lodge #86,
Fraternal Order of Police, and LIUNA,
Local 517

Donald D. Slesnick IT

Law Offices of Slesnick & Casey, LLP
2701 Ponce De Leon Blvd., Suite 200
Coral Gables, Florida 33134
donslesnick@scllp.com

Counsel for Plaintiff Intervenors
Government Supervisors Association
of Florida, Office and Professional
Employees International Union,
Local 100, Gregory L. Blackman,
Florida Nurses Association, and
Deborah Hogan

Richard Siwica

Egan, Lev & Siwica, P.A.
Post Office Box 2231
Orlando, Florida 32802
rsiwica@eganlev.com
Counsel for Plaintiff
Intervenor Rodney Durbin



Aaron Nisenson

International Union of

Police Associations

1549 Ringling Blvd., Suite 600
Sarasota, Florida 34236
geounsel@iupa.org

Counsel for Plaintiff Intervenors
International Union of Police
Associations, AFL-CIO

Jason Cannon, Joseph Paduano,
and Gary Penny

Osnat K. Rind

Kathleen M. Phillips

Phillips, Richard & Rind, P.A.

9360 SW 72nd Street, Suite 283
Miami, FL. 33173
orind@phillipsrichard.com

Counsel for Plaintiff Intervenors
Steven Helmer, Michael Agostinis,
Fredrick McCrone, and Mark Tarver

.

Ronald G. Mc—:%/er'



Michael K. Jeanes, Clerk of Court
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02/03/2012 8:00 AM

SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY
CV 2011-011638 02/01/2012
CLERK OF THE COURT
HONORABLE EILEEN S. WILLETT J. Rutledge
Deputy
KATIE BARNES, et al. KRISTIN MACKIN

V.

ARIZONA STATE RETIREMENT SYSTEM, et  JOTHI BELJAN
al.

UNDER ADVISEMENT RULING

The Court held oral argument on December 15, 2011 and this matter was deemed
submitted for decision.

The Court has considered Defendants’ Motion to Dismiss filed August 11, 2011;
Response to Motion to Dismiss filed August 26, 2011; Supplemental Citation of Legal Authority
filed December 5, 2011; Plaintiffs’ Motion for Summary Judgment and Statement of Facts filed
August 26, 2011; Defendants ASRS and State of Arizona’s Combined Response to Plaintiffs’
Motion for Summary Judgment and Cross Motion for Summary Judgment filed September 30,
2011; Defendants’ Controverting and Separate Statement of Facts for Summary Judgment filed
September 30, 2011; Reply in Support of Plaintiffs’ Motion for Summary Judgment and
Response to Defendants’ Cross-Motion for Summary Judgment filed October 20, 2011;
Defendants® ASRS and State of Arizona’s Reply in Support of Their Motion for Summary
Judgment filed November 16, 2011; all authorities cited; information and attachments presented.

The issue presented to the Court is whether 2011 Ariz. Sess. Laws, 1** Reg Sess. Ch. 26

(“S.B. 1614”) is constitutional as applied to public employees who were members of the Arizona
State Retirement System (“ASRS”) prior to the enactment of the new law. S.B. 1614 amended
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AR.S. § 38-736 to increase the proportionate share of the annual contribution to be paid by the
public employees into the ASRS pension benefit plan.

The material facts of this case are undisputed. Plaintiffs are teachers who have been
participating members of the ASRS pension benefit system prior to and at the time the legislature
enacted S.B. 1614. At their dates of hire as part of their pension benefit package as public
employees, Plaintiffs became “members” of ASRS. A.R.S. § 38-711(23). ASRS pension
benefits are funded by combined contributions from both participating employers and member
employees. Pursuant to statute, however, and since the inception of the ASRS, the proportionate
share of the annual contributions paid between an employer and its employee into the plan has
been set at 50% employer and 50% employee. A.R.S. §§ 38-736 and 38-737. S.B. 1614 changed
that formula to provide a 47% proportionate share contributed by employers and a 53%
proportionate share contributed by employees. The proportionate share an employee and
employer pay toward the total contributions into ASRS has no effect on the actual solvency of
ASRS. ASRS remains funded by a yearly calculation of total contributions needed. At issue in
this case is the percentage share each member must pay toward meeting the yearly contribution

required.

In 1998, the people of Arizona passed an amendment to our State Constitution: A.R.S.
Const. Art. 29 § 1. Article 29 § 1 states:

Membership in a public retirement system is a contractual relationship that
is subject to Article I1, § 25, and public retirement system benefits shall not
be diminished or impaired.

Our State Constitution confers unique protections to public retirement system benefits.
That our Constitution specifically mandates such benefits neither be diminished nor impaired is
legally significant. Public retirement system benefits are treated differently as a matter of law
than other employee benefits in the State of Arizona.

AR.S. Const. Art. IT § 25 is the contract clause of the Arizona Constitution. This clause
is contained both in the Federal Constitution as well as in our State Constitution. Art. II § 25
states: “No bill of attainder, ex-post-facto law or law impairing the obligation of a contract, shall

ever be enacted.”

When Plaintiffs were hired as teachers, they entered a contractual relationship with the
State regarding the public retirement system of which they became members. Their retirement
benefits were a valuable part of the consideration offered by their employers upon which the
teachers relied when accepting employment. Even prior to the existence of Art. 29 § 1, Arizona
courts recognized the special contractual relationship that arises from an employee’s public
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pension benefits. See Yeazell v. Copins, 98 Ariz. 109, 402 P.2d 541 (1965); City of Phoenix v.
Boerger, 5 Ariz. App. 445, 427 P.2d 937 (1967). Since Art. 29 § 1 was passed by the voters, our
Arizona Supreme Court has continued to recognize the special contractual relationship
surrounding pension benefits. The Court found:

... These cases adopted what we have characterized as “the contract theory
of retirement benefits.” Under that theory, the State’s promise to pay
retirement benefits is part of its contract with the employee; by accepting
the job and continuing work, the employee has accepted the State’s offer of
retirement benefits, and the State may not impair or abrogate that contract
without offering consideration and obtaining the consent of the employee.

Proksav. Arizona State Schools for the Deaf and the Blind, 205 Ariz. 627, 74 P.3d 939 (2003).

Under their contract, Plaintiffs received retirement benefits for which they agreed to
share 50% of the cost with their employers. The Court finds that an increase in Plaintiffs’
proportionate share of the contribution payment to their ASRS pension benefits plan is a breach
of that contract and infringes upon the Plaintiffs’ contractual relationship with the State. By
including in its scope teachers who were ASRS members at the time of enactment, S.B. 1614
retroactively and unilaterally seeks to substantially change terms of a contract previously agreed
to by the parties. The impairment to the contract is substantial, and no significant and legitimate
public purpose exists for the breach. Because S.B. 1614 is a cost-saving measure for employers,
heightened judicial scrutiny is required. The State has impaired its own contract. The Court is
not required to give deference to the legislature where the State’s self-interest is at stake. See

U.S. Trust Co. of NYv. NJ, 431 U.S. 1 (1977).

The Court finds that such an interference with the Plaintiffs’® contractual relationship is
unconstitutional pursuant to the contract clause of the Arizona and U.S. Constitution. The
unilateral contract modification effectuated by S.B. 1614 not only violates the U.S. and Arizona
Constitutions, but also runs afoul of well-established legal precedent unique to our State.

The Court further finds that S.B. 1614 as applied to these Plaintiffs, existing members of
ASRS at the time S.B. 1614 was enacted, diminishes Plaintiffs’ public retirement benefits.
Increasing an employee’s proportionate share of payment toward pension benefits necessarily
operates to reduce the overall value of that benefit to the employee. Simply put, the percentage-
rate an employee pays toward the contribution results in a cost to the employee. Increased costs
incurred over Plaintiffs’ length of employment for receipt of the same benefit negatively impacts
the value of the benefit the Plaintiffs ultimately receive. By paying a higher proportionate share
for their pension benefits than they had been required to pay when hired, Plaintiffs are forced to
pay additional consideration for a benefit which has remained the same. Art. 29 § 1 of our
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Constitution expressly prohibits the type of diminution or impairment of Plaintiffs’ existing
public retirement system benefits that S.B. 1614 exacts.

Defendants raise several other procedural arguments in their Motion to Dismiss. The
Court finds that Plaintiffs have standing to bring this lawsuit as they were members of the ASRS
pension plan prior to the date S.B. 1614 was enacted. The Court further finds that the individual
employers of each member Plaintiff are not indispensable parties. Naming the State of Arizona
as a Defendant is sufficient as to all political subdivisions of the State, State agencies, and State
agents. All of the member Plaintiffs were employed by the State or its political subdivisions or
agencies at all times relevant to this case.

The Court finds that ASRS is a proper party, as its statutorily conferred powers enable it
to play an integral role in the application of revised contribution rates.

IT IS ORDERED denying Defendants’ Motion to Dismiss.

IT IS ORDERED granting Plaintiffs’ Motion for Summary Judgment and denying
Defendants’ Motion for Summary Judgment.

ALERT: The Arizona Supreme Court Administrative Order 2011-140 directs the Clerk's
Office not to accept paper filings from attorneys in civil cases. Civil cases must still be initiated
on paper; however, subsequent documents must be eFiled through AZTurboCourt unless an

exception defined in the Administrative Order applies.
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